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STATEMENT OF THE | SSUES

The issues in this case are: (1) whether proposals by
Richard and MIdred dson to w den an existing bridge
(designated Bridge 1) and construct two new pedestrian bridges
(designated Bridges 2 and 4) across Bessey Creek in Martin
County, Florida, qualify for the Noticed General Perm:t
established by Rule 62-341.475; and (2) whether Petitioner
participated in this proceeding for an inproper purpose under
Section 120.595(1). (G tations to sections are to the 2000
codification of Florida Statutes. Rule citations are to the
current Florida Adm nistrative Code.)

PRELI M NARY STATEMENT

On May 24, 2000, the O sons applied to use the Noticed
CGeneral Permt (NGP) established by Rule 62-341.475 for their
proposal s and for authorization to use state-owned subnerged
| ands (for bridge pilings). Their application was gi ven DEP
File No. 43-0137548-002. Subsequently, DEP determ ned that two
applications were required because the proposals were associ at ed
with different | ots owned by the O sons; and on Septenber 7,

2000, DEP created a second application for the two bridges



associated with lot 191 (Bridges 1 and 2). The second
application was given DEP File No. 43-0158123-002.

On Novenber 1, 2000, DEP sent the O sons a letter informng
themthat their projects qualified for use of the NGP and for a
State Programmatic General Permt (signifying conpliance with
any applicable federal requirenents) but that the private
easenents were not being granted pendi ng subm ssion of
addi tional information.

On Novenber 20, 2000, Petitioner, Rustic Hills Phase II
Property Omers Association (POA), through its officers,
requested an adm nistrative hearing on DEP s intended acti ons.
Petitioner conplained that the proposed bridges "create a
potential for upstreamflooding.” They conplained that Bridge 1
and anot her existing pedestrian bridge (Bridge 3) connecting
A son property on either side of Bessey Creek were in disrepair
and created flooding risk which the proposals woul d exacerbat e
if the proposed new bridges were allowed to fall into simlar
disrepair. They also conplained that the existing bridges were
| oner than depicted in application drawi ngs. They requested
that the existing bridges be repaired or denolished. Finally,
citing Rule 18-21.010, Petitioner contended that the O sons did
not establish that their proposals were not contrary to the

public interest.



DEP referred the request for hearing to DOAH, where it was
gi ven DOAH Case No. 00-4792, and an Initial Oder was issued on
Decenber 4, 2000. Neither party responded to the Initial Oder.
Upon inquiry, counsel for DEP informed DOAH that the parties had
not received the Initial Oder, and an Anended Initial Order was
i ssued on March 23, 2001. On April 26, 2001, the d sons'
environnmental consultant filed a |etter conplaining that
Petitioner had not coordinated a response to the Anended Initi al
Order, but no party conplied with the Anended Initial Order
until May 1, 2001, when DEP and the O sons filed a joint
response indicating their inability to get input from
Petitioner.

Based on the joint response by DEP and the O sons, final
heari ng was schedul ed for May 24, 2001, in Stuart, Florida. An
Order of Pre-Hearing Instructions also was entered requiring the
parties to: exchange witness |lists and copies of exhibits, and
file their witness |lists, by May 14, 2001; and di scuss
settlenent by May 18, 2001.

Petitioner and the Osons tinely filed their witness |ists.
DEP did not file a witness list, and there was no indication or
evi dence that DEP exchanged exhibits or witness |ists.

On May 18, 2001, the A sons' consultant filed a copy of a

letter to Petitioner docunenting his request to discuss



settlenent with Petitioner. There was no indication or evidence
that DEP attenpted to di scuss settlenent.

Counsel made an appearance for the A sons in place of their
consul tant on May 23, 2001, the day before final hearing.

At final hearing, it was established that DEP had no
jurisdiction to require denolition or repair of existing bridges
in this proceeding, and Petitioner agreed to w thdraw any such
request for relief. (Petitioner conceded that those issues, as
wel | as perhaps others, were being raised in County permt
proceedi ngs and nay not have been relevant to this
adm nistrative proceeding.) It also was established that issues
relating to the "public interest” test under Rules Chapter 21-18
were premature since DEP had not yet proposed to grant private
easements for the proposed projects. Petitioner then attenpted
to raise water quality issues relating to excrenent from O son
livestock crossing the bridges (apparently one of the issues
being raised in County permt proceedings), but no such issue
was raised in Petitioner's request for hearing, and Petitioner
was not permtted to add it at final hearing.

After opening statenents, the O sons called: Dan Wite,
President of the POA, as an adverse party w tness; Bruce Jerner,
their environnental consultant; and Richard O son. They also
had O sons' Exhibits 1 (A-F), 2 (A-D, 3, 4, and 5 admtted in

evidence. DEP called Darrell Del eeuw, Environnental Speciali st



1, and had DEP Exhibits 1 and 2 (the application files)
admtted in evidence. Wiite testified for Petitioner, which

of fered no exhibits in evidence. The O sons recalled Jerner in
rebuttal, and Wiite testified again in surrebuttal.

After presentation of evidence, the O sons noved ore tenus
for attorney fees and costs but they were required to file a
notion, and the other parties were given an opportunity to
respond. It was indicated that jurisdiction wuld be reserved
to rule on the notion.

The O sons requested a transcript of the final hearing, and
the parties were given ten days fromthe filing of the
transcript in which to file proposed recommended orders (PROs).

The Transcript was filed on June 1, 2001. The d sons and
DEP tinmely filed PRGs; Petitioner did not file a PRO

On June 15, 2001, the O sons filed a Motion for Attorney's
Fees under both Section 120.595(1) and Section 120.569(2)(e).
Cting statenents in DEP's PRO, the Mition for Attorney's Fees
stated that DEP "would join in the Asons' notion for
sanctions. "

DEP did not file a response to the Motion for Attorney's
Fees. However, as indicated in the O sons' notion, DEP stated
inits PROthat it "joins in that notion." Petitioner did not
file a response to the Asons' notion in the tine allotted by

Rul e 28-106.204(1). But on July 3, 2001, counsel nmade a limted



appearance for Petitioner for the purpose of responding to the
Motion for Attorney's Fees and asked for permssion to file
Petitioner's |ate response in opposition.

On July 12, 2001, the Asons filed a reply in opposition to
Petitioner's response on both procedural grounds (| ateness) and
substantive grounds (lack of nerit). DEP has not filed a
response to Petitioner's request for permssion to file a late
response to the A sons' notion. Permssionto file the late
response is granted, and the response has been consi dered.

FI NDI NGS OF FACT

1. Richard and MIldred O son own property in Rustic Hills
Phase 11l in Martin County, Florida. The O sons own |ots 191,
192, 195, 212, 213, and 214. Each lot is approximtely two
acres in size. The Oson hone is on |ot 213, and a rental hone
is on lot 195 On their property, the A sons raise mniature
goats, guinea hens, and peacocks; they al so have ducks, geese,
chi ckens, and dogs.

2. Bessey Creek winds through Rustic Hills and the d sons'
lots. The A sons propose to use DEP's NG for Mnor Activities
est abl i shed by adoption of Rule 62-341.475 to wi den one existing
bri dge and construct two others for access to their property
across Bessey Creek.

3. Bessey Creek is a tributary of the St. Lucie River,

t hrough man-made Canal 23. Navigating upstream on Bessey Creek



a boat woul d have to pass under the Miurphy Road Bridge, which is
9 feet, one inch above nean high water (MHW, just before
reaching the first of the four bridges involved in this case,
Bridge 1. Bridge 1 is a steel span bridge (with no pilings in
the water) that connects two portions of lot 191, which is split
by the creek. The O sons propose to wi den existing Bridge 1.

It is not clear fromthe evidence whether pilings will be
required to widen Bridge 1. But it seens clear that a
centerline streamcl earance (horizontal width) of 16 feet and a
bri dge hei ght above nmean high water (MHW (vertical clearance)
of 9 feet will be maintained.

4. Proposed pedestrian Bridge 2 is the next bridge
upstream at a point where the creek is only approximately 24
feet wide fromMVHWto MHW It is designed to be a 192 square
foot piling-supported bridge, with an 8-foot w de by 24-foot
| ong wal kway. To support Bridge 2, sets of pilings will placed
in the creek bed so as to maintain a centerline stream clearance
of 16 feet. The proposed vertical clearance for Bridge 2 is 8
feet above MHW

5. Existing Bridge 3, the next upstream is at a point
where the creek is approximtely 35 feet wde from VHWto MHW
Bridge 3 is a wooden bridge approximately 25 years old. It
connects lots 192 and 193 to lot 191. The O sons use existing

Bridge 3 on a daily basis. Bridge 3 was built to span the



creek; later, two sets of wooden piles were added. There is a
centerline streamcl earance of 13 feet between the piles.
Vertical clearance is 8 feet above MHW

6. Proposed pedestrian Bridge 4, the farthest upstream is
designed in the sane manner as proposed pedestrian Bridge 2. It
is located at a point where the creek is approxi mately 35 feet
wide fromMVMVHWto MHW Bridge 4 will connect lots 195 and 212.

Navi gability

7. Proposed pedestrian Bridges 2 and 4 are designed to
have the sanme 8-foot vertical clearance as existing Bridge 3;
they are designed to have three feet nore horizontal clearance
than existing Bridge 3. Neither they nor w dened Bridge 1 will
restrict navigation as nmuch as existing structures, natural
conditions (including nunerous fallen trees, underwater snags
and | ow, overhanging vegetation), and docked boats. The United
States Coast Guard and the Florida Fish and Wldlife
Conservati on Comm ssion (FFWC) concur that the bridges woul d not
have any del eterious effect on the navigation in this area of
Bessey Creek.

8. Wiile not specifically alleging inpedance of
navi gation, Petitioner alleged that existing Bridges 1 and 3 are
| ower than neasured by the A sons' environnental consultant.
But there was no evidence to support such a finding. Meanwhile,

the d sons' consultant expl ai ned how he determ ned the vertical



cl earance of those bridges above MHW by neasurenents adj usted
for MHWusi ng NOAA tide charts.

9. Even if existing Bridges 1 and 3 had | ess vertical
cl earance than determ ned by the A sons' consultant, Bridges 2
and 4 are designed to have the sane vertical clearance as the
consultant determ ned Bridge 3 to have. For that reason, even
if the consultant's determ nations were incorrect, the vertical
cl earances of Bridges 2 and 4 are designed to be the sanme as the

vertical clearance of Bridge 3, and the vertical clearance of

Bridges 2 and 4 will not inpede navigation any nore than
Bridge 3.
Fl oodi ng
10. Bessey Creek is a typical tidal creek. It has |ow

volunme and |low velocity. Being influenced by tidal ebb and
flow, its flowis not continuously downstream except during and
just after times of high precipitation, such as hurricanes.
Under these conditions, build-up of debris around pilings of
t hese bridges would not be expected, and none was observed
around at the existing bridges. The chances of vegetation or
organic matter building up over tine in the area of these
bridges to create a beaver dam effect and cause flooding are
smal | .

11. The proposed new pedestrian bridges have four pilings,

which is typically less than a single-famly dock. The pilings
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of a single-fam |y dock are closer to the shoreline and,
particularly with a boat al ongside, would have nore potential to
trap debris and cause fl ooding than the proposed bridges. The
sanme can be said of the fallen trees and | ow, overhangi ng
vegetati on exi sting under natural conditions in Bessey Creek.

12. The proposed bridges are not expected to have an
adverse inpact of a significant nature with respect to off-site
f I oodi ng.

13. Petitioner did not present any expert testinony
regarding allegations of off-site flooding potential. Dan Wite
testified as a lay person that flooding occurs in the area
during times of high precipitation and that Petitioner was
concerned that the proposed bridges woul d exacerbate those
conditions. But, while the evidence was clear that flooding is
a condition to be expected under certain conditions in |owlying
areas like Rustic Hills Phase Il1l1, Wite failed to nake any
causal connection between existing periodic flooding and the
bri dges, existing or proposed.

| nproper Purpose

14. Petitioner's request for hearing, by letter dated
Novenber 16, 2000, thanked DEP for "this opportunity to contest
the granting of a Noticed General Permt to the dson's [sic]"
and al so requested "an Adm nistrative Review to ensure your

departnent has all the informati on needed to neke a fair
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decision regarding this matter." It also requested: "Since we
are a small comunity, | hope the Departnment will reviewthis
petition in light of the author's lack of famliarity with the
specific formand format used by the environnmental consultants
and those who work with you on a regqular basis.” Petitioner
"respectfully submt[ted] the follow ng information which is
required to dispute the Departnent's actions and to request an
Adm ni strative hearing if necessary.” In response to
Petitioner's letter, DEP referred the matter to DOAH.

15. Apparently, Petitioner (and the other parties) did not
receive a copy of the Initial Oder. Petitioner, which was not
represented by counsel at the tine, failed to conply with the
Amended Initial Order entered on March 23, 2001. But apparently
neither did the A sons, who al so were not represented by counsel
at the time, or DEP, which was. The O sons conplained by letter
filed April 26, 2001, that Petitioner had not contacted them
But there was no indication or evidence that, up to that point
intinme, the Asons attenpted to contact Petitioner or DEP, or
that DEP attenpted to contact Petitioner or the Asons, in
response to the Anended Initial Oder.

16. The Joint Response to Initial Oder filed by the
O sons and DEP on May 1, 2001, recited that Petitioner's contact
person-of -record, Treasurer Jim Fyfe, "no | onger was associ ated

with Rustic HIIs" and that Petitioner's President, Dan Wite,
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was "out of town and could not be reached.” Based on the Joint
Response to Initial Order filed by DEP and the Ason's, fina
heari ng was schedul ed for May 24, 2001.

17. The Order of Pre-Hearing Instructions entered al ong
with the Notice of Hearing on May 3, 2001, required that the
parti es exchange witness lists and copies of exhibits and file
their witness lists by May 14, 2001. Petitioner conplied with
the requirenent to file a witness list and also included a |i st
of exhibits. There was no indication or evidence that
Petitioner did not exchange exhibits as well.

18. The Order of Pre-Hearing Instructions also required:
“"No | ater than May 18, 2001, the parties shall confer with each
other to determ ne whether this cause can be am cably resol ved."
When the O sons' environnental consultant, Bruce Jerner, went to
Dan Wiite's hone on May 14, 2001, to provide hima copy of the
O sons' exhibits, he invited Wiite to discuss settlenment in
accordance with the Order of Pre-Hearing Instructions. Wite
responded to the effect that, even if Petitioner did not have a
strong case, Petitioner preferred to go to hearing, and Wite
did not want to nedi ate or discuss settlenment with Jerner. At
t hat point, Jerner indicated that he would be sending Wite a
letter confirmng the Asons' attenpt to conply with the Order
of Pre-Hearing Instructions. The letter dated the next day

requested "an informal conference to determ ne whether the above
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referenced case can be ami cably resol ved and avoi d heari ng
proceedi ngs. "

19. Significantly, there was no indication or evidence
that DEP conplied with the Order of Pre-Hearing Instructions in
any respect. It appears that DEP distanced itself fromthe
di spute between Petitioner and the O sons, preferring to allow
themto settle or litigate as they saw fit. In view of DEP s
nonconpl i ance, DEP at |east certainly may not rely on
Petitioner's nonconpliance as a ground for an award of attorney
fees and costs. In addition, while DEP s nonconpliance does not
excuse Petitioner fromconplying, it helps put Petitioner's
actions in context and is relevant on the question whet her
Petitioner's nonconpliance was evidence of inproper purpose. In
this regard, Wiite testified to his belief that he had conplied
with all ALJ orders but did not "know why | woul d be obligated
to respond to the consultant for M. O son with regard to
hearing or any other matters."

20. Wiile DEP and the A sons in part cite Petitioner's
failure to foll ow prehearing procedures, they primarily rely on
the weakness of Petitioner's presentation at final hearing and
posthearing efforts as evidence of inproper purpose. But this
evi dence nust be evaluated along with other factors resulting in

t he weakness of Petitioner's case.
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21. Not only did Wiite msinterpret the Order of Pre-
Hearing Instructions, the evidence indicated that he was
unfamliar with the adm nistrative process in general and al so
was confused about the difference between the adm nistrative
heari ng schedul ed for May 24, 2001, and the County permtting
proceedi ngs on the bridges which also were on-going. Wite
i ndi cated repeatedly during final hearing that he and Petitioner
had just recently | earned nore about distinctions between the
adm ni strative and County permt proceedings. As a result,
White was beginning to recogni ze that several issues Petitioner
had attenpted to raise in this adm nistrative proceedi ng may be
rel evant to on-going County permt proceedings but not this
adm ni strative proceedi ng.

22. Wen it was established and explained at final hearing
that DEP had no jurisdiction to require denolition or repair of
existing bridges in this proceeding, Wite agreed to w thdraw
that part of Petitioner's request for relief. Wen it was
est abl i shed and expl ained that issues Petitioner raised relating
to the "public interest” test under Rules Chapter 21-18 were
premature, Wiite did not object to those issues being dropped.
Later, when Petitioner attenpted to raise water quality issues
relating to excrenent from d son |ivestock crossing these
bridges, and it was ruled that no such issue was raised in

Petitioner's request for hearing, White accepted the ruling.
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23. Final hearing proceeded on the only remaining issue
specifically raised by Petitioner (alleged off-site flooding)
(together with navigability--an issue addressed in the Qd sons'
presentation but not raised in Petitioner's request for
hearing). To use Wiite's words, Petitioner did not "have a very
sophi sticated presentation.” Petitioner had no expert
testinony, and Wite's lay testinony did not nake a causa
connecti on between fl oodi ng and the bridges.

24. After the presentation of evidence, Petitioner did not
withdraw its request for hearing in view of the evidence
presented; but, in fairness, neither was Petitioner asked to do
so. Petitioner did not order a Transcript, or a copy after the
A sons ordered a Transcript, and did not file a PRO

25. It is fairly clear fromthe evidence that Petitioner
did not participate in this proceeding primarily to cause
unnecessary delay. Even if Petitioner had never requested a
hearing, the Adsons did not have all of the authorizations
required of DEP for their proposals. |In addition, County
permts apparently al so are required.

26. It seens reasonably clear that, had Petitioner
retai ned a conpetent expert to evaluate its case, the expert
probably woul d have advised Petitioner that it would not be able
to make a causal connection between flooding and the bridges.

Had Petitioner retained counsel prior to final hearing, counse

16



probably woul d have advi sed Petitioner not to proceed with its
request for hearing because, w thout a causal connection between
fl ooding and the bridges, Petitioner would not be able to
prevail. But there was no indication or evidence that
Petitioner had and di sregarded the benefit of professional

advi ce.

27. Under the totality of these circunstances, it was not
proven that Petitioner's participation in this proceedi ng was
for an inproper purpose--i.e., primarily to harass or to cause
unnecessary delay or for frivol ous purpose or to needl essly
i ncrease the cost of |icensing or securing the approval of the

A sons' applications.

CONCLUSI ONS OF LAW

28. Rule 62-341.201 sets out the policy and purpose of
noticed general permts (NGPs). Rule 62-341.215 sets out the
general conditions for all NGPs. Rul e 62-341. 475 establishes a
NGP for mnor activities. As provided in Subsection (1)(a)-(c)
of the rule, the A sons' proposals are eligible for this NGP.

29. Rule 62-341.475(2) states in pertinent part that, in
order to qualify for this NGP, an applicant must provide
reasonabl e assurance that the proposed system

(a) does not significantly inpede
navi gati on and does not entail the
construction of a structure for the

| aunchi ng or nooring of a boat when
navi gational access to the structure does

17



not currently exist; describes the mnor
systens to which it applies.

(b) does not cause a violation of state

wat er quality standards;

(c) does not inpede the conveyance of a
stream river or other watercourse in a
manner that would increase off-site flooding

30. The NGP, with all permt conditions, are set out in
t he above-cited rules. The only issue presented in this case is
whet her the O sons have qualified for the NGP by providing the

requi site assurance. See D Antoni v. Dept. of Environnental

Prot ecti on and Boston, 2000 W. 1176609 (Fla. Dept. Env. Prot.),

22 FALR 2879 (2000); Castoro, et al. v. Palner and Dept. of

Environnental Protection, 1998 W. 901857 (Fla. Dept. Env.

Prot.).

31. Petitioner never raised Subsection (2)(b) of the rule
before final hearing, and it was waived. Petitioner did not
specifically raise Subsection (2)(a) before final hearing, but
the O sons addressed it and provi ded reasonabl e assurance. The
A sons al so provi ded reasonabl e assurance as to Subsection
(2)(c), the only part of the rule raised in the request for
heari ng.

32. Petitioner also requested a hearing on the "public
interest” test in Rules Chapter 18-21, but DEP did not grant the
O sons a private easenent yet, and Petitioner's challenge is

prenmat ur e.
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33. DEP and the d sons have noved for attorney's fees and
costs under Sections 120.569(2)(e) and 120.595(1). Jurisdiction
Wl be reserved to determ ne the request under Section
120.569(2) (e) because DOAH has jurisdiction to enter the final

order under that statute. See Procacci Commercial Realty, Inc.

v. Dept. of Health and Rehab. Services, 690 So. 2d 603, 606

(Fla. 1st DCA 1997); Dept. of Health and Rehab. Services Vv.

S.G, 613 So. 2d 1380, 1384-85 (Fla. 1st DCA 1993). Under
Section 120.595(1), the procedures (and, to sone extent,
substantive law) are different.

34. Section 120.595(1) provides in pertinent part:

(a) The provisions of this subsection are
suppl enmental to, and do not abrogate, other
provi sions allow ng the award of fees or
costs in adm nistrative proceedi ngs.

(b) The final order in a proceeding
pursuant to s. 120.57(1) shall award
reasonabl e costs and a reasonable attorney's
fee to the prevailing party only where the
nonprevai l i ng adverse party has been
determ ned by the adm nistrative | aw judge
to have participated in the proceeding for
an i nproper purpose.

(c) In proceedings pursuant to

s. 120.57(1), and upon notion, the

adm nistrative |law judge shall determ ne
whet her any party participated in the
proceedi ng for an inproper purpose as
defined by this subsection and s.
120.569(2)(e). In making such

determ nation, the adm nistrative |aw judge
shal | consider whether the nonprevailing
adverse party has participated in two or
nor e ot her such proceedi ngs involving the
same prevailing party and the sane project
as an adverse party and in which such two or

19



nor e proceedi ngs the nonprevailing adverse
party did not establish either the factual
or legal merits of its position, and shal
consi der whether the factual or |ega
position asserted in the instant proceeding
woul d have been cogni zable in the previous
proceedi ngs. In such event, it shall be
rebuttably presuned that the nonprevailing
adverse party participated in the pending
proceedi ng for an inproper purpose.
(d) In any proceeding in which the
adm ni strative |law judge determ nes that a
party participated in the proceeding for an
i nproper purpose, the reconmended order
shall so designate and shall determ ne the
award of costs and attorney's fees.
(e) For the purpose of this subsection:

1. "lnproper purpose” neans

participation in a proceedi ng

pursuant to s. 120.57(1) primarily

to harass or to cause unnecessary

delay or for frivolous purpose or

to needl essly increase the cost of

i censing or securing the approval

of an activity.

(Enmphasi s added.)

35. The "definition" of inproper purpose in Section
120.569(2)(e) is not identical to the definition in Section
120.595(1)(e)l. Section 120.569(2)(e) provides that signatures
on pl eadi ngs, notions, or other papers certify that the
signatory has read the docunent and that "based upon reasonable
inquiry, it is not interposed for any inproper purposes, such as
to harass or to cause unnecessary delay, or for frivolous
pur pose or needless increase in the cost of litigation."

36. Construing the definition in Section 120.595(1)(e)l1 in

pari materia with the "definition" in Section 120.569(2)(e), it
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is concluded that Section 120.595(1) only references the
exanpl es of inproper purposes cited in Section 120.569(2)(e) but
that participation in a proceeding is for an inproper purpose
under Section 120.595(1) only if it is "primarily to harass or
to cause unnecessary delay or for frivolous purpose or to

needl essly increase the cost of licensing or securing the
approval of an activity." (If such alimtation on the
definition is not part of Section 120.569(2)(e), Section
120.595(1)(a) provides that its provisions are "supplenental to,
and do not abrogate, other provisions allowi ng the award of fees
or costs in admnistrative proceedings.")

37. There is no evidence or indication that the rebuttable
presunption of inproper purpose created by Section 120.595(1)(c)
applies in this case.

38. Case law holds that an objective standard is used to
determ ne i nproper purpose for the purpose of inposing sanctions
on a party or attorney under Section 120.569(2)(e) and

predecessor statutes. As stated in Friends of Nassau County,

Inc. v. Nassau County, 752 So. 2d 42, 49-51 (Fla. 1st DCA 2000):

In the sane vein, we stated in Procacc
Commercial Realty, Inc. v. Departnent of

Heal th and Rehabilitative Services, 690
So.2d 603 (Fla. 1st DCA 1997): The use of
an objective standard creates a requirenent
to make reasonabl e inquiry regarding
pertinent facts and applicable law. In the
absence of "direct evidence of the party's
and counsel's state of mnd, we nust exam ne

21



the circunstantial evidence at hand and ask,
obj ectively, whether an ordinary person
standing in the party's or counsel's shoes
woul d have prosecuted the claim™

Id. at 608 n. 9 (quoting Pelletier v.
Zweifel, 921 F.2d 1465, 1515 (11th
Cr.1991)). See Inre Sargent, 136 F.3d
349, 352 (4th G r.1998) ("Put differently a
| egal position violates Rule 11 if it 'has
"absol utely no chance of success under the
exi sting precedent."” ') Brubaker v. Gty of
Ri chnond, 943 F.2d 1363, 1373 (4th

Cir.1991) (quoting O evel and Denolition Co.
V. Azcon Scrap Corp., 827 F.2d 984, 988 (4th
Cir.1987))."

* * *

Whet her [ predecessor to Section 120.595(1)]
section 120.57(1)(b)5., Florida Statutes
(1995), authorizes sanctions for an initial
petition in an environnmental case turns

: on the question whether the signer
coul d reasonably have concl uded that a
justiciable controversy existed under
pertinent statutes and regulations. |If,
after reasonable inquiry, a person who
reads, then signs, a pleading had
"reasonably clear legal justification" to
proceed, sanctions are inappropriate.
Procacci, 690 So.2d at 608 n. 9; Mercedes
560 So.2d at 278.

Al though there is no appellate decision explicitly extending the
obj ective standard to Section 120.595(1), there does not appear
to be any reason why, absent the rebuttable presunption, the

obj ective standard should not be used to determ ne whet her
Petitioner's participation in this proceeding was for an

i mproper purpose. See Friends O Nassau County, Inc., v. Fisher

Devel opnent Co., et al., 1998 W 929876 (Fla. Div. Adm n.

22



Hrgs.); Anscot Insurance, Inc., et al. v. Dept. of Ins., 1998 W

866225 (Fla. Div. Admin. Hrgs.).

39. In another appellate decision, decided before the
obj ective standard was enunci ated for cases under Section
120.569(2)(e) and its predecessor statutes, the court in Burke

v. Harbor Estates Ass'n, 591 So. 2d 1034, 1036-1037 (Fla. 1st

DCA 1991), hel d:

The statute is intended to shift the cost of
participation in a Section 120.57(1)
proceeding to the nonprevailing party if the
nonprevailing party participated in the
proceedi ng for an inproper purpose. A party
participates in the proceeding for an

i nproper purpose if the party's primary
intent in participating is any of four
reasons, viz: to harass, to cause
unnecessary del ay, for any frivol ous

pur pose, [FN1l] or to needlessly increase the
prevailing party's cost of securing a

| icense or securing agency approval of an
activity.

Whet her a party intended to participate in a
Section 120.57(1) proceeding for an inproper
purpose is an issue of fact. See Howard
Johnson Conpany v. Kilpatrick, 501 So.2d 59,
61 (Fla. 1st DCA 1987) (existence of
discrimnatory intent is a factual issue);
School Board of Leon County v. Hargis, 400
So.2d 103, 107 (Fla. 1st DCA 1981)
(questions of credibility, notivation, and
purpose are ordinarily questions of fact).
The absence of direct evidence of a party's
i ntent does not convert the issue to a
guestion of law. Indeed, direct evidence of
intent may sel dom be available. In
determining a party's intent, the finder of
fact is entitled to rely upon perm ssible
inferences fromall the facts and
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ci rcunst ances of the case and the
proceedi ngs before him

FN1. A frivol ous purpose is one which is of
little significance or inportance in the
context of the goal of adm nistrative
proceedi ngs. Mercedes Lighting & Electrical
Supply, Inc. v. Departnent of General
Services, 560 So.2d 272, 278 (Fla. 1st DCA
1990) .

40. Burke also is of particular interest because it
invol ves facts simlar to, but not identical wth, the facts of
this case. According to Burke, the hearing officer found:

6. Petitioner . . . submtted no evidence
to show facts necessary to sustain the

pl eadings in the Petition. . . . Petitioner
of fered no expert testinony in support of
the pleadings in the Petition. . . . The
testinony of fact w tnesses called by
Petitioner was not material to Petitioner's
cl ai nms. :

7. Petitioner consistently denonstrated a

| ack of know edge of the applicable |aw, the
proper scope of the formal hearing, and the
di stinction between argunent and evi dence.
Petitioner repeatedly attenpted to establish
viol ations of laws not relevant to the
proceeding. . . . Petitioner attenpted to
establish issues by arguing with w tnesses
during direct and cross-exam nation, and by
repeat edl y nmaki ng unsworn ore tenus
representations of fact.

8. There was a conpl ete absence of
justiciable issue of either law or fact in
this proceedi ng because petitioner failed to
show facts necessary to sustain the

pl eadi ngs. Petitioner presented no evidence
refuting Respondent, Burke's, show ng that
the nodifications required by DER were
adequate to assure water quality and the
public health, safety, or welfare, or the
property of others. Evidence presented by
Petitioner was not material to the issue of
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whet her the nodifications required by DER
wer e adequate for the purposes of the | aw
applicable to this proceeding. Therefore,
Petitioner participated in this proceeding
for a frivol ous purpose, prinmarily to cause
unnecessary delay, or to needlessly increase
the cost of l|icensing or approval of the
proposed activity.

|d. at 1035-1036. (For reasons unknown, there are m nor
di screpanci es between the court's version of the findings and

t hose appearing at Harbor Estates Associates, Inc. v. E. Burke,

et al., 1990 W. 749394 (Fla. Div. Adm n. Hrgs.), and at DOAH s
I nternet website, Recommended Order, DOAH Case No. 89-2741,
entered April 4, 1990.) |In Burke, the Departnent of
Envi ronnment al Regul ati on (predecessor to DEP) accepted the
hearing officer's findings as to Petitioner's conduct but
reversed the hearing officer's award, holding "that the conduct
described in the recommended order cannot, as a matter of |aw,
evi nce an i nproper purpose as defined in Section 120.59(6),
Florida Statutes."” Burke at 1037. The court reversed, holding:

Despi te acceptance of factual findings

bel ow, the final order characterizes the

conduct of Harbor Estates' representative as

nmere "inconpetent representation.” W

reject that characterization as not

consistent with the hearing officer's

findings and, therefore, do not here decide

whet her i nconpetent representation al one

permts a finding of inproper purpose.

* * *
We reject appellees' argunent that a
qualified lay representative in a Section

120. 57 proceedi ng should be held to a | esser
standard of conduct, as distinguished from
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| egal conpetence, than a |licensed attorney.
Section 120.62(2), Florida Statutes,
permtting qualified lay representatives to
represent parties in admnistrative
proceedi ngs, provides no basis for hol ding
such representatives to a | esser standard of
conduct. A contrary rule would permt a
party to insulate itself fromthe
consequences of Section 120.59(6), Florida
Statutes, by choosing | ay representation.
|d. at 1037-1038.

41. As indicated, the facts in Burke were simlar to, but
not identical with, the facts of this case. First, Petitioner
was not represented by a qualified |lay person; it was pro se,
bei ng represented by one of its officers. Second, there was no
evidence that Petitioner's representative repeatedly attenpted
to establish violations of laws not relevant to the proceeding,
argued with witnesses, or repeatedly nmade unsworn ore tenus
representations of fact during direct and cross-exam nation of
wi tnesses. To the contrary, Petitioner willingly (even
apol ogetically) conceded issues established as irrelevant or
outside the request for hearing. Third, Petitioner did present
evi dence on flooding (albeit clearly inadequate and w t hout
maki ng a causal connection between fl ooding and the bridges).

42. In addition, as found, there also were other factors
apparently not present in Burke which are relevant to the

determ nati on whether Petitioner participated in this proceedi ng

for inproper purpose. As found, under the totality of these
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circunstances, it was not proven that Petitioner's participation
in this proceeding was for an inproper purpose--i.e., primarily
to harass or to cause unnecessary delay or for frivol ous purpose
or to needlessly increase the cost of licensing or securing the

approval of the O sons' applications.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMVENDED t hat DEP enter a final order: denying
Petitioner's challenge to the propriety of the O sons' use of
the NGP for mnor activities for their proposals; authorizing
the A sons to use the NGP for their proposals (DEP File Nos. 43-
0137548- 002 and 43-0158123-002) subject to the design criteria
[imtations and other conditions in the applicable genera
permt rules; and denying the Motion for Attorney's Fees from
Petitioner under Section 120.595(1).

Jurisdiction is reserved to enter a final order on the part
of the Motion for Attorney's Fees seeking sanctions under

Section 120.569(2)(e).

27



DONE AND ENTERED this 30th day of July, 2001, in

Tal | ahassee, Leon County, Florida.

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 30th day of July, 2001.

COPI ES FURNI SHED,

Francine M Ffol kes, Esquire
Departnent of Environnental Protection
3900 Commonweal t h Boul evard

The Dougl as Building, Mil Station 35
Tal | ahassee, Florida 32399-3000

Dan White, President

Rustic Phase Il Property Omers Association
3337 Sout hwest Bessey Creek Trail

PalmCity, Florida 34990

Tim Morell, Esquire
1933 Tom a- Toe Road
Lantana, Florida 33426

El i zabeth P. Bonan, Esquire
Cornett, Googe, Ross & Earle, P.A
401 East Osceola Street

Stuart, Florida 32991

Kathy C. Carter, Agency Cerk

O fice of General Counse

Department of Environnental Protection

3900 Commonweal t h Boul evard, Mil Station 35
Tal | ahassee, Florida 32399-3000
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Teri L. Donal dson, General Counse

Departnment of Environnental Protection

3900 Commpnweal th Boul evard, Mail Station 35
Tal | ahassee, Florida 32399-3000

David B. Struhs, Secretary

Department of Environnental Protection
3900 Commonweal t h Boul evard

The Dougl as Bui | di ng

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within 15
days fromthe date of this Recomended Order. Any exceptions to
this Recormended Order should be filed with the agency that w |l
issue the final order in this case.
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